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all, on the ground that it has a tendency to confuse the case 
and protract it indefinitely by collateral inquiries. In such juris- 
dictions reputation is almost the only way of proving character 
for negligence. As reputation is admissible to prove character for 
truth, honesty and integrity, peace and quiet, etc., why should it 
not be admissible to prove a character for negligence? The 
weight of authority seems to be to the effect that it is. 6 

A. M. K. 

Franchises: Unconstitutional Repeal of Rights Granted 
in Streets. — The uncertain results that accompany the ever- 
swinging pendulum of public policy regarding the regulation of 
public utilities find striking illustration in the method in which 
the right of gas and water companies to lay pipes in the public 
streets has been handled in California. The constitution of 1849 
contained no provision regarding this subject, and as a result the 
problem was handled by the local authorities in a manner which 
gave rise to a number of uncontrolled monopolies. 1 This state 
of affairs became so intolerable that the convention which framed 
our present constitution adopted the laissez faire policy of permit- 
ting any individual or corporation to lay pipes in city streets, 
subject only to police regulation by the municipality. 2 By 191 1 
the attitude of the public toward this problem had so changed 
that not only was it deemed unwise to foster such unrestrained 
competition, but also it was felt that the power of granting such 
privileges should be lodged with the local authorities, and further- 
more that such franchises should not be disposed of without com- 
pensation. 3 However, it seems that this tardy attempt to shut the 
door has come so late that it will now be impossible to close it 
entirely, for the constitutional amendment will to a large extent 
be ineffective to recall the partially accepted franchises that have 
hitherto been offered for the taking. 

The California Supreme Court was of the opinion that the 
effect of this change in the constitutional provision was to limit 
the franchise rights of a corporation to those streets which it 
was occupying at the time of the adoption of the amendment in 
1911. 4 This decision has just been reversed by the United States 
Supreme Court in the case of Russell v. Sebastian 6 on the ground 
that, inasmuch as the offer made in the constitution was a complete 



'Hatt v. Nay (1887), 144 Mass. 186, 10 N. E. 807; Wigmore on 
Evidence, § 80. 

1 Debates of Constitutional Convention, vol. II, p. 1075. 

2 Cal. Const. (1879), art. XI, § 19. People v. Stephens (1882), 
62 Cal. 209. Pereria v. Wallace (1900), 129 Cal. 397, 403, 62 Pac. 61. 
In Re Johnston (1902), 137 Cal. 115, 69 Pac. 973. Hanford Gas Co. 
v. Hanford (1912), 163 Cal. 108, 124 Pac. 727. 

8 Cal. Const., art. XI, § 19, as amended in 1911. 
« In Re Russell (1912), 163 Cal. 668, 126 Pac. 875. See also, 1 
Cal. Law Rev. 176. 

o (Apr. 6, 1914), 233 U. S. 195, 34 Sup. Ct. 517. 
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one, and accordingly did not have to be renewed street by street or 
foot by foot as the pipes were laid, so the acceptance of that offer did 
not have to be made pro tanto as each piece of pipe was laid, but 
was made for all the streets of the city when the water or gas 
company entered upon the undertaking of supplying the city, and 
so had changed its position beyond possibility of impairment. 8 

The position thus taken by the United States Supreme Court 
is a slight step in advance of that taken in two previous cases 7 in 
which it had held that the laying of a single track by a railway 
company was a sufficient acceptance of a grant of a right to 
lay a double track to prevent the city from later revoking the 
privilege of laying the additional track. For, while the laying of 
one track is a partial performance, and thus an acceptance of 
the right to lay two parallel tracks, the laying of a pipe in "A 
Street" might not be preparatory or in any sense an incident to 
the laying of a pipe in "B Street". 

Under the theory of the court that the acceptance of an invi- 
tation to perform a service within a community is an acceptance 
as to the entire community, it is possible that those cities which 
have been unable to induce their water companies to extend their 
facilities 8 may at last have found a remedy. If this decision does 
not indirectly work this result, it will at least serve to bring home 
to us again that, in the field of legislation as well as that of morals, 
the sins of the fathers are visited upon the children unto the 
third and fourth generations. R. W. M. 

Mining Law: Withdrawal of Oil Lands: Executive 
Authority. — Whether or not the so-called "Taft" or executive 
withdrawal of oil lands of the public domain from location under 
the federal mining laws was a valid exercise of executive au- 
thority, has given rise to important litigation. 1 The ownership of 
oil lands in California and Wyoming valued at many millions of 
dollars depends upon the determination of this question. It is con- 
ceded that the subsequent withdrawal of July 2, 1910, of these 
same lands made by the President in pursuance of the Act of 
Congress of June 25, 1910, 2 specifically authorizing such with- 
drawal, was valid. The validity of the first withdrawal, however, 



6 Walla Walla v. Walla Walla Water Co. (1898), 172 U. S. 1, 43 L. 
ed. 341. 

' City Ry. Co. v. Citizens' St. Ry. Co. (1897), 166 U. S. 557, 41 
L. ed. 1114, 17 Sup. Ct. 653; Grand Trunk Western Ry. Co. v. South 
Bend (1913). 227 U. S. 544, 57 L. ed. 633, 33 Sup. Ct. 303, 44 L. R. A. 
(N. S.) 405. For a similar case see Workman v. S. P. R. R. Co. 
(1900), 129 Cal. 536, 62 Pac. 185, 316. 

s See 1 Cal. Law Rev. 283. 

1 The withdrawal order in question was dated September 27, 1909, 
and is sometimes referred to as the "Ballinger" withdrawal since Rich- 
ard Ballinger was at that time Secretary of the Interior and promul- 
gated the order. 

2 36 Stat, at L. 847. 



